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Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were told in writing (HM42), in public 
meetings, and in testimony:

“A new training requirement must function as a tool to reduce 
barriers to implementation, not create new requirements that 
do not specifically address the liability, insurance, and training 
access challenges discussed above. A new training 
requirement could itself become a barrier if not thoughtfully 
designed, implemented, funded, and established specifically 
for the purpose of reducing other existing barriers to 
implementation.” (HM42 p. 17 & 18)



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were NOT told in writing (HM42), in public 
meetings, and in testimony:

Proficiency standards for pile and broadcast burning.



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were told in writing (HM42), in public 
meetings, and in testimony:

“Recommendations for Training in New Mexico: An 
appropriately rigorous state-specific curriculum that is 
independent of NWCG courses is recommended to expand the 
use of prescribed fire on private lands.” (HM42 p.20) 
(Underline added for emphasis.)



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were NOT told in writing (HM42), in public 
meetings, and in testimony:

40 hours of NWCG coursework
(Couse see 8 more hours if S-130 is required to get a red card)



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were told in writing (HM42), in public 
meetings, and in testimony:

“New Mexico State University Extension is recommended to 
lead curriculum delivery…” (HM42 p. 21)

“The extension service shall provide the training for … 
certification.”  (Prescribed Burning Act, Section 8)



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were NOT told in writing (HM42), in public 
meetings, and in testimony:

13% of the 64 hours of required coursework would be 
delivered by Extension.
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Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were told in writing (HM42), in public 
meetings, and in testimony:

“The curriculum would also engage private landowners and 
indigenous and traditional communities to recognize the state’s 
unique social and cultural history, including centuries of fire use 
in agriculture and land management.” (HM42 p. 20) 
(Underline added for emphasis.)



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were NOT told in writing (HM42), in public 
meetings, and in testimony:

There were no private landowners within subject matter experts (SME)

There were no Hispanic or Native American members that represented 
private landowners within SME



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

IF NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were told in writing (HM42), in public 
meetings, and in testimony…to get certified:

1) Rigorous proficiency standards for pile & broadcast burning (2-5 years)

2) 40 - 48 hours of NWCG coursework
3) Plus 24 more hours of coursework
4) No significant engagement with NM landowners as SME

Otherwise, subject to Double Damages



Where Are We Now??
Policy Perspective

Draft Rule Shortcomings 

IF NM Stakeholders, Landowners, Conservationists, and 
Lawmakers were told in writing (HM42), in public 
meetings, and in testimony…to get certified:

1) Rigorous proficiency standards for pile & broadcast burning (2,4,6 years)

2) 40 - 48 hours of NWCG coursework
3) Plus 24 more hours of coursework
4) No significant engagement with NM landowners as SME

Otherwise, subject to Double Damages
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Functionality 
Perspective

Draft Rule Shortcomings 

1) Overarching Goal: “Expanding the Use of Prescribed Fire in New Mexico”

• By design, proficiency standards are meant to be a barrier

2) Act specifically states certification program should be 
“accessible” to private landowners.

• Rigorous proficiency standards, completed workbook, 
burn boss signature, 64 hours of coursework, 
cost/expense, opportunity cost

• What will proficiency workbook require for pile and 
broadcast burns?



Where Are We Now??
Functionality 
Perspective

Draft Rule Shortcomings 

3) Who is going to come to my ranch in Harding County on 48 
hours’ notice (due to a narrow burn weather forecast), serve as 
the certified burn boss (thereby accepting liability for the burn), 
and sign off on my proficiency workbook?

4) If a landowner cannot reasonably and in a timely manner burn 
their own property because of a lack of certification and 
exposure to double damages, where can they receive burn 
experience?

• Federal, state, NGO burn opportunities necessitate red card 
 NWCG S-130, S-190, pass arduous pack test, in hand?



Where Are We Now??
Functionality 
Perspective

Draft Rule Shortcomings 

5) Collectively, it stands to reason, we’ll get less burning than 
before – leading to less resilient forests, rangelands, and 
watersheds, and less hazardous fuel reduction leading to 
increased fire exposure to people and property;

AND those that do burn without certification (for whatever 
reason) will be putting themselves in financial straits in the 
event of an escaped burn and lawsuit.
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Functionality 
Perspective

Draft Rule Shortcomings 

Argument: We’re better off now than before.

Response:
• Prior to Act, no awareness in burn community nor elsewhere in 

state or local governments of 1882 territorial statute with double 
damages clause…

• Widely believed and reported in the literature Rx fire liability was 
undefined in NM. (Sun 2006, Wonka et al. 2015, Matonis 2020)

• However, following passage of Act, it (double damages ) is now 
well known and codified. 

• Difference between simple negligence and strict liability in regard 
to Rx burning is – razor thin.  
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What’s Next…
Public Comment Period

First week of November, Draft Rules published in NM Register.

You can provide written comments…

On Tuesday, December 14, in Santa Fe (?) you can provide in-
person (?) and/or Zoom (?) comments at the public hearing.  
Also, last day to submit written comments.
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