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Follow me on Twitter:

@MarkRWeaver
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This presentation contains the creative work of others, which are being used by permission, license, or under 
a claim of fair use (17 U.S.C. 107). This presentation was prepared under fair use guidelines for educational 
purposes only and further distribution of this material is not permitted.
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Federal Civil 
Rights Lawsuit
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Your Agency Gets Sued 
and MAYBE….
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YOU Get Sued!
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Deleting, Hiding, Blocking 

are the same for First 

Amendment purposes
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The First Amendment vs.
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Your Elected Officials Are Worried…
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STATE
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Only 
GOVERNMENT
can violate 
the First 
Amendment
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Balancing of Interests
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Types of Government Forums
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Non public forum: No public free speech rights
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Traditional Public Forum 
Speech protection strongest
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Limited Public Forum:

Speech can be regulated
With time, place & manner restrictions
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INCUMBENT PROTECTION
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LEVEL PLAYING FIELD
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Limited 
Public Forum
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The law probably is: 
Since Social Media is a Limited Public 
Forum:

Speech can be regulated 
with valid time, place and 
manner restrictions
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NO 1st Amendment Protection:

- Obscenity

- Defamation

- Actual Threats

- Spam
25

NO 1st Amendment Protection:

- Illegal Activities

- Promotes Illegal Discrimination

- Malware Links

- Copyright of Another
26
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What about 
“Hate Speech?”
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OBSCENITY:

You’re unlikely to 
see it successfully 
posted on social 
media.
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But what 
about 
profanity?
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A potential problem for 
government on Facebook
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Facebook determines what 
to block by using the most 
commonly reported words 
and phrases marked 
offensive by the community.
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What’s offers 
the smallest 
chance of 
being 
successfully 
sued?
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DEFAMATION:
1. False

2. Assertion     
of fact

3. Causes 
damage
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ACTUAL THREATS:

A communicated 
intent to inflict 
harm or loss on 

another
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SPAM:
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Can you delete 
“off topic” posts?
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11th Circuit Court of Appeals

Charudattan v. Darnell* 
(2020)
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An unpublished 
opinion meaning it 
shouldn’t be relied 
upon by other courts 
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Alachua County Sheriff 
Sadie Darnell (Florida)
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The Court suggests criticism is 
protected -- but only when it’s 
clearly aimed at the original topic.

Legit Criticism
Off Topic Criticism
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The safest advice is 
to remove “off-topic” 
posts sparingly, if at 
all. The more what 
you’re deleting looks 
like content-based 
moderation the more 
trouble you’re asking 
for.
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Illegal Activities:
Committing a crime, attempting to commit 
a crime, or encouraging others to commit a 
crime on your social media site. 
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Malware:
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Promotes Illegal 
Discrimination:
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Copyright of others:
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But our 
POLICY says 
we CAN 
delete 
offensive 
comments!

Social Media Terms 
and Conditions
We can do anything we want to, because 
we’re the City and we are much more 
important than you are. Just deal with 
it, Bozo! Also our lawyer is mean and 
nasty and speaks Latin. So there, 
dipstick. We can do anything we want to, 
because we’re the City and we are much 
more important than you are. Just deal 
with it, Bozo! Also our lawyer is mean 
and nasty and speaks Latin. So there, 
dipstick. 
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OUR 
POLICY:
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Would THAT be constitutional?
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OUR POLICY:

By accessing our agency’s Facebook 
page, you agree to allow us to place 
trackers on your computer that will let 
us to surveil all your web surfing and 
email activity, collect that data, give it 
to law enforcement and, sell it to 
private corporations. 
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Would THAT be constitutional?
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Court cases on 
social media
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Davison v. Loudon County Bd. of Supervisors
Loudon County, Virginia
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Limited 
Purpose 
Public 
ForumUNCONS
TITUTION

AL!
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Viewpoint Discrimination violates the 
First Amendment
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Knight Foundation v. Donald Trump
Second Circuit Court of Appeals
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Limited 
Purpose 
Public 
ForumUNCONS
TITUTION

AL!
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Viewpoint Discrimination violates the 
First Amendment
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Robinson v. Hunt County Sheriff
Fifth Circuit Court of Appeals
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Limited 
Purpose 
Public 
ForumUNCONS
TITUTION

AL!
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Viewpoint Discrimination violates the 
First Amendment
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An outlier…
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Morgan v. Governor Bevin
Eastern District Court, Kentucky
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“His social media is 
government speech and 
he may choose what he 
says. The 1st Amendment 
doesn’t require him to 
have his message be an 
open forum. Viewpoint 
discrimination is 
permissible in this kind 
of speech.”
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JAN 2022
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What (and when) will SCOTUS decide?
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VIEWPOINT
NEUTRAL
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Best Practice:
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Get my Crisis Comms card
77

tinyurl.com/CrisisCard2022
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Fourth EditionFourth Edition
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CRISIS COMMUNICATIONS
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SPECIFIC CHAPTERS ON:
Crisis Communications for: 
-Healthcare
-Law Enforcement
-Restaurant
-Higher Education

Writing Op-eds Ghost writing
Better Speeches Sharpen Writing Skills
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AWordsmithsWork.com
82


