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Federal Civil
Rights Lawsuit
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Your Agency Gets Sued
and MAYBE....

| YOU Get Sued!
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fabook -

comments

Deleting, Hiding, Blocking
| are‘t\e game for First

' Amendment purposes

FACEBOOK
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The First Amendment vs.

Bl 4=

Your Elected Officials Are Worried...
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Only
GOVERNMENT
can violate
the First
Amendment

Balancing of Interests
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Types of Government Forums
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Non public forum: No public free speech rights
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|'ed Public Forum:

Speech can he reg
With time. pl % mar
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facebook

Limited
Public Forum

The law probably is:

Since Social Media is a Limited Public
Forum:

Speech can be regulated
with valid time, place and
manner restrictions
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VIEWPOINT
NEUTRAL
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b4 “The Constitution does not permit the government
¢ to decide which types of otherwise protected
speech are sufficiently offensive to require
1 protection for the unwilling listener or viewer.
== Rather, ... the burden normally falls upon the
1 viewer to avoid further bombardment of [his]
" sensibilities simply by averting [his] eyes.

= Snyder v. Phelps, 562 U.S. 443 (2011)
e B T , \ 2 \
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NO 1st Amendment Protection:
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- Defamation
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- Actual Threats

- Spam
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NO 1st Amendment Protection:

- lllegal Activities
- Promotes lllegal Discrimination

- Malware Links

- Copyright of Another
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What about
“Hate Speech?”

“Speech is powerful. It can stir people to action, move them to
tears of both joy and sorrow, and—as it did here—inflict great
pain. On the facts before us, we cannot react to that pain by
punishing the speaker. As a nation, we have chosen a different
course—to protect even hurtful speech on public issues to
ensure that we do not stifle public debate.”

Chief Justice John Roberts
Snyder v Phelps 2011
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“Speech that demeans on the basis of
race, ethnicity, gender, religion, age,
disability or any other similar grounds
is hateful; but the proudest boast of our |
free speech jurisprudence is that we

protect the freedom to express the
‘thought we hate.”

@he Washington Post
Democracy Dies in Darkness

ously reaffirms:

Supreme Court unanimo e fithe
There is no ‘hate speech’ excep

e
First Amendment i
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By Eugene Volokh
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OBSCENITY:

LY, ‘\

You re unlikely to 1

!

see it successfully
posted on social

| media. 2 ) "
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But what
about
profanity?

AW, HELL!
DIDDILY-DING-DONG CRAP!

32
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Cohen v. California, 403 U.S. 15 (1971), was a landmark decision of the US Supreme Court holding
that the First Amendment prevented the conviction of Paul Robert Cohen for the crime of disturbing the
peace by wearing a jacket displaying "Fuck the Draft" in the public corridors of a California courthouse.

The Court ultimately found that displaying a mere four-letter word was not sufficient justification to allow
states to restrict free speech and that free speech can be restricted only under severe circumstances
beyond offensiveness. The ruling set a precedent used in future cases concerning the power of states
to regulate free speech in order to maintain public civility.

33

facebook

Page Moderation No words are being blocked from the Page. Edit
Profanity Filter Set to strong Edit
Similar Page Suggestions Choose whether your Page is recommended to others Edit
Page Updates Page posts are automatically published when you update Page info, Edit

reach milestones, receive reviews and more.

34
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————.

Page Moderation

Profanity Filter

Similar Page Suggestions

Page Updates

No words are being blocked from th

Choose whether your Page is recon

Page posts are automatically publis
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A potential problem for
government on Facebook
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} Profanity Filter

You can choose whether to block profanity from your
Page, and to what degree. Facebook determines
GHGGSC what to block by using the most commonly reported
words and phrases marked offensive by the
Page posts| community.
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Facebook determines what
to block by using the most
commonly reported words
and phrases marked
offensive by the community.
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What’s offers
the smallest
chance of
being
successfully
sued?
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DEFAMATION:

1. False

v of fact

A % PRI 3. Causes
LU I damage
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ACTUAL THREATS:

A communicated
intent to inflict
harm or loss on
another
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SPAM:

F

Juliann S. Smith

*l'am made $84, 8254 so far this year working online and I'm a full time student. Im using an online
business opportunity | heard about and I'AM made such great money.
thank you............. T

@ PP COPYTHIS WEBSITE & ¢ ¢ ¢

HERE= www.Earn74.com®
Like - Reply - Mark as spam - 6h - Edited
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GOING
OFE TOPIC

Can you delete
“off topic” posts?

44
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Charudattan v. Dnell*
(2020)
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An unpublished
opinion meaning it
shouldn’t be relied
upon by other courts
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Alachua Cunty Sheriff
Sadie Darnell (Florida)
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The Court suggests criticism is
protected -- but only when it’s
clearly aimed at the original topic.

l—zgi[ Criticiem 1 / &5 %

Off Topic Cn‘ﬁcism an 0
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The safest advice is
to remove “off-topic”
posts sparingly, if at
all. The more what
you’re deleting looks
like content-based
moderation the more
trouble you’re asking
for.
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lllegal Activities:

Committing a crime, attempting to commit

a crime, or encouraging others to commit a
crime on your social media site.
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Malware:

1/15/22

Promotes lllegal
Discrimination:
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Copyright of others:

S i P

?

But our
POLICY says
we CAN
delete ,
offensive
comments!
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OUR
POLICY:

Entering this
city allows

our police to
arrest you
for no
reason

55

The
Constitution
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OUR POLICY: Trw - Capured - Mhms

By accessing our agency’s Facebook
page, you agree to allow us to place
trackers on your computer that will let
us to surveil all your web surfing and

~ email activity, collect that data, give it
to law enforcement and, sell it to

1/15/22

Constitution
of th
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—
Court cases on

social media

Davison v. Loudon County Bd. of Supervisors

Loudon County, Virginia
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Viewpoint Discrimination violates the

First Amendment
YoMt Us e o

The First Avacodmmases
CRESYCAST ON xAagaasy
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Knight Foundation v. Donald Trump

Second Circuit Court of Appeals
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Viewpoint Discrimination violates the
First Amendment

Robinson v. Hunt County Sheriff
Fifth Circuit Court of Appeals
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Viewpoint Discrimination violates the
First Amendment
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Morgan v. Governor Bevin
Eastern District Court, Kentucky
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“His social media is
government speech and
he may choose what he
says. The 15t Amendment
doesn’t require him to
have his message be an
open forum. Viewpoint
discrimination is
permissible in this kind
of speech.”

71

LA

Current state of the law on social media
) JAN 2022 i
-
g \

Social Media is government Social Media is limited public forum.
speech. No First Amendment Viewpoint discrimination prohibited.
protections. Block if you choose. Time, place, and manner OK.

72
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VIEWPOINT
NEUTRAL
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Best Practice:

) TRAINING
«) POLICIES
@) ACCOUNTABILITY

A REAE
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Gt my Crisis Comms caj*d
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Download

tinyurl.com/CrisisCard2022

In case of a MEDIA emergency...

BEFORE you speak to anyone in the press about your incoming crisis, review this card.

General Responses (aka Holding Statements)

Instead of “no comment,” se something like one of these responses when you don't know th facts yet.

S COMMUNICATIONS
COUNSEL
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g every morning. Sooner or later,

2 moment where 2 crisis
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plan for one. But like
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sun risin{
ganization will face
nse

{'s as certain as the
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dia and preparing for the inevitable day when a crisis communications
plan will be taken off the shelf and put to use.
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